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Presentation Notes
 Thanks to Randy, Tony and the UCI team, as well as the Monmouth Global Education Office.Australia’s population and urban infrastructure is heavily concentrated along its coasts, so it is unsurprising that addressing the risks of coastal climate impacts has become a high priority. Like the United States, coordinated coastal adaptation planning is complicated by the devolved nature of land use planning, with policy and legal contributions from three levels of government. Some jurisdictions are experimenting with new legal tools, but Australia suffers from extensive legacy development in highly exposed location. Australian states are not constrained by constitutional Takings protections, but nor are thy empowered by the public interest’ safety net’ of the public trust doctrine. This presentation will offer an overview of progress in coastal adaptation planning across Australian states, highlighting successes, challenges, the possibility of transferable lessons across the Pacific.
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Huge coastlineHighly vulnerable to erosion and coastsl hazards80% of population lives within 37mi of coast









5 things Australia has done well
4 things Australia has done poorly 
4 reasons why
5 ways to improve
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Rather than go through a detailed explanation of laws and policies for each jurisdiction, I’ve decided to reflect on overall trends in Australia.5 things we seem to be doing well4 things we’re doing poorly4 reasons why5 things we need to do better



5 things done well
1. Increasing quality of information base
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In 2007, Australian government established the National Climate Change Adaptation Research Facility – major research effort to build information base.Downscaling of climate models, excellent coastal hazard mapping.  In some jurisdictions,this is  a response to current risks and dynamics – Old Bar in NSW, Lauderdale in Tasmania, Queenscliff in Victoria.  This trend is not consistent.Some places are perhaps waiting for more definitive information, but since the trends are going in one direction, the precautionary principle should guide us – an absence of full scientific certainty should not be used as a reason for postponing action to prevent serious or irreversible environmental risks. The trend is also slightly problematic in small municipalities that cannot afford the cost of this mapping. Query the cost of preparing this information, its consistency, its assumptions – use for wider applications. Would be better to see this happening at the state level.



5 things done well
1. Increasing quality of information base
2. Some good policies, Guidelines and toolkits  for  
local (municipal) government: SA Local 
Government Association, Western Australia, 
Victoria
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The coastal planning framework in Victoria is probably the best exemplar at the moment,  since the replacement of the Queensland Coastal Plan and the NSW Guidelines.Some specific to coastal adaptation, some relating to adaptation planning more generally: Qld LGA SA LGA, WA, Vic



Marine and Coastal Act 2018 (Victoria)
Sect7 The objectives for planning & management of 
marine and coastal environment 
(a) to protect and enhance the marine and coastal 
environment; & 
(b) to promote the resilience of ecosystems, 

communities and assets to climate change; & 
(c) to respect natural processes in planning for and 
managing current and future risks to people and assets 
from coastal hazards and climate change; … 



Eurobodalla Interim Coastal Hazard Adaptation 
Code

Planning periods for considering the building life of a 
development:
 Residential development

• maximum fifty (50)years (2065)
 Commercial development

• fifty (50) years , but may be assessed higher on merit
 Major infrastructure and new land releases –

• Maximum Strategic (2100 to 2100+)
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3. Coastal protection technologies
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Many a result of Commonwealth funded projects – Coastal Adaptation Pathways projects – Sydney Coastal Councils, Tasmanian project, Eyre Peninsula Adaptation Plan, and the work led by Laura Stocker and others over here as part of the CSIRO Coastal Collaboration Cluster.  Wealth of knowledge and insights about models of collaborative governance for coastal adaptation, and lessons for the future. Some of this in consultants reports, others in academic literature. 



5 things done well
1. Increasing quality of information base
2. Some good policies, Guidelines and toolkits  for  
local (municipal) government: SA Local 
Government Association, Western Australia, 
Victoria
3. Coastal protection technologies
4. Some excellent community 
engagement/consultation processes
5. Courts generally recognising inter-generational 
equity, precaution and future liability
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Caution about how much stock to place on the legal precedent value of the judgments that have  been handed down to date relating to coastal development and climate change issues. Gippsland cases, the Walker case in NSW, several cases in Qld, most recently one involving a long-running battle over a development at Rainbow Beach at the northern end of the Sunshine Coast. Merits appeals – decided as if the decision-maker. Make important statements about the law, but not a formal precedent. In the case of Belongil  the most recent case was a consent order, not a judgment.  



To prevent new developments…

 ¶40 “… It is no longer sufficient to rely only on what has 
gone before, to assess what may happen again …

 …rising sea levels are to be expected. The range of 
impacts may well be beyond the predictive capability of 
current assessment techniques. 

 In the face of such evidence, a course of action is 
warranted to prevent irreversible or severe harm…There is 
a longer term risk of intergenerational liability that should 
be avoided

 (Gippsland Coastal Board v South Gippsland Shire 
Council)



…and to prevent protection of existing 
structures

https://www.abc.net.au/news/2016-06-07/beach-erosion-has-rock-walls-in-doubt-at-byron-
bay/7486514
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The Land and Environment Court has rejected a bid by three Belongil residents to repair the sea walls in front of their beachfront homes, on the grounds that it would restrict public access to the beach and foreshore.In the latest chapter in the ongoing Belongil sea walls saga,Chief Judge Brian Preston dismissed an appeal by wealthy landowners John James, Bob Watson, and Geoffrey Tauber on December 21.The landowners originally applied to the NSW Coastal Panel to undertake the repair works in January 2017 but received a ‘deemed refusal’.They then took the Panel to court, arguing that they were simply seeking to repair the existing sea walls and so there would be little or no additional impact on public access or use of the beach. They said the works would in fact improve both public safety and access to the beach, and protect public property, as well as their own homes.Unlawfully builtHowever, Chief Judge Preston found that the sea walls had been unlawful in the first place because they were built without development consent.‘By law, the sea walls should not exist on the beach,’ Chief Judge Preston said in his judgment.‘The landowners’ argument that the repaired sea walls will not result in any additional limiting… of public access to or use of the beach… is based on, and seeks to take advantage of, the unlawful existing works and use… it is to be rejected.’Erosion concernsCoastal Panel’s view is that building hard structures such as rock walls on beaches erodes them over time. No sand-loss mitigation plans have been put forward by the landowners. Belongil resident John Vaughan, who has campaigned for the rights of beachfront property owners for many years, said Judge Preston’s finding that the beach walls were unlawful was ‘clearly nonsense’.That’s why there are aberrations - like the decision of Commissioner Moore of the NSW Land and Environemnt Court in December last year in the challenge against a decision of Great Lakes Council to impose a 20 year time restriction on a development approval for a house on Jimmy’s Beach, along the Winda Woppa Peninsula. Area had been subject to a moratorium on new development, but this moratorium was lifted when council resolved to undertaken and maintain sand replenishment of the beach. Council’s modeled 2033 erosion line cut across the site. The court considered that it would be unreasonable to impose a time limit on this development, when no other property was subject to the same provision, especially given that the pruchasers had been given no forewarning of this type of control in the pre-purchase planning certificate, and because the council had also required csontruction standards aimed at ensuring the buidling’s integrity in light of th erosion threat. 



4 things being done poorly

1. Policy coherence and consistency
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not everywhere, but at least to some great or lesser extent everywhere, even in the good placesRange of regulatory regimes in coastal management, many of which have some form of governance intervention from all three tiers of government. Vertical and horizontal problem. There has been a history of inquiries calling for stronger national coordination and leadership on coastal issues, and a meaningful implementation of ICZM. Even leaving aside the multi-sectoral problem, the policy congestion occurs within planning policies for adaptation – range of factors to be considered, with no guidance to local authorities on how to balance competing trade-offs.  In NSW and Qld, this is getting worse, with state govts really abdicating their responsibility under the guise of giving local governments greater flexibility.



4 things being done poorly

1. Policy coherence and consistency
2. Protection of public interest 

environmental values 
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Processes for ensuring the explicit prioritisation of public interest environmental values in coastal adaptation planning processes are weak.  This is a problem for environmental governance generally in Australia, but especially problematic with climate change because of long time-frames, and coastal, because of the current economic value and hence political power and of competing interests.







4 things being done poorly

1. Policy coherence and consistency
2. Protection of public interest 

environmental values  
3. Implementation
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So while progress may not have stalled per se, it’s fair to say that the tide is out in many places at the moment, and that this has affected the overall momentum. I’m focusing here principally on coastal adaptation planning, not on other coastal uses – lots of good work being done on getting aquaculture operations to adapt, coastal fisheries etc Minimal use of instruments that would give greater flexibility to future choices, and preserve future options especially around protecting natural values. e.G time- or event bound approvals A pathways approach may well be appropriate in many places, but where important sites of biodiversity are at stake, you may have to foreclose some possible pathways now in order to ensure you retain those future options.



4 things being done poorly

1. Policy coherence and consistency
2. Protection of public interest 

environmental values 
3. Implementation
4. Using public information to promote 

autonomous adaptation
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There has been a lot of policy rhetoric about the appropriate roles of public and private actors in adaptation planning.  Strong view, consistent with Australia’s broader western liberal democratic tradition that as much as possible, private individuals should be doing their own adaptation to protect their own properties. Not so straightforward where community values are also at stake. But we should at least be giving property owners and future purchasers information on which to base decisions, and influence their future expectations.  Market isn’t going to change overnight – there are still years of value in coastal properties – but start sending the signals about how we expect the allocation of cost and responsibility by 2050, 2100. A corollary of this is the expectation that governments should be providing the market with the information needed to provide that shift, yet this is proving problematic. General information – hard for lay people to understand, if indeed they can access it.Property-specific information – sends current owners into apoplexy – largely undone.



Highest tide of 
the year, 
January 2009



http://www.sydneycoastalcouncils.com.au/sites/default/files/GIS_tim_macdonald.pdf
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Gosford City Council – In 2010 s149(5) certificates for 9000 properties “this land has been identified as being potentially affected by sea level rise of up to 0.9m by the year 2100” 16 councils - similar warnings (limiting legal liability)message triggered more than 500 phone calls, letters to GCC – "lack of consultation, doubt regarding the credibility of the science that supports the sea level rise projections, the effect the encoding may have on property prices and, more recently, the effect on insurance premiums’’Removed in 2012 following petition pending clearer guidance from NSW govtLake Macquarie Council – required to include information on certificate because development restrictions incorporated into planning schemeWyong Shire Council – adjoining Gosford – no note on certificateImportance of s149(2) certificates reaffirmed in Newton v Great Lakes Council 2013 LECAppeal against time-bound condition on development approval (20 years) No information available to the public generally or the Newtons as prospective purchasers – not adequately warned of possible restrictions.Draft NSW Planning Circular 2014 – mandatory s149(2) certificate may only contain information about actual restrictions on development. s149(5) certificate may only contain additional hazard information if council is in the process of preparing changes to planning requirements to introduce restrictions



4 reasons for slow progress
1. Federal arrangements and limited 

power of local government
2. Law privileges private property rights
3. Interest groups and the nature of the 

values affected by climate change
4. Local government preoccupation with 

liability and legal risk
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Many reasons – largely based on political failure and lack of political will, but what are the underlying causes of this failure? 1. Federal arrangements – that see planning and coastal matters a state responsibility which is largely devolved  to local government.Has a number of consequences:local government more susceptible to special interest forces. Local government resources limited – cut the suit to fit the cloth – some mapping better than othersReosurcing – look at where things have been done well – where federal funding has supportedOpportunities for efficiency and confidence building across the wider community are lost – play off against different local jurisdictions 2. Liberal institutions – by this I mean the law and the institutions that administer the law – have a deeply embedded tradition of privileging of private property rights 3. Interest groups and the nature of the values affected by climate change Many clashes involves impacts on particular beaches/areas. Special interest coalition is highly concentrated and has strong interest in vocal opposition. By contrast, public values both present and long term are more dispersed across community (local, state, national, international). Less well organized. 4. Preoccupation with liability and legal risk Local authorities paralysed by the fear of exposure to legal action, despite principles of negligence that set a very low standard for the conduct of local authorities. Establish your evidence base, err on the side of caution and just do it.



5 Things to do better
1. Articulate long-term vision, through 

laws, policies and plans 
2. Ensure representation of public interest 

environmental values in decision-making
3. Expect and enable shift to private 

adaptation
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So, when the tide of coastal adaptation starts to come back in, what are the key things we need to be focusing on? Well, if I were ruler of the world for a day, here are my priorities… Articulate long-term vision, communicate this through laws, policies and plans. Not just talking about local adpatation plans – higher levels of law and policy. Australia needs a wider conversation about what success looks like over longer time frames. Needs a bit of reality check about what will be lost if we choose certain pathways and the costs this entails.  Starting these processes will at least set a longer term understanding that impacts on property rights are unavoidable.
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Don’t do things that are maladaptiveMinimise future exposureCreate incentives and avoid disincentives 
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Post-disaster opportunism. We are doing a very poor job so far of learning from the mistakes or experience of others. Post-cyclone Yasi, queensland floods, Collaroy Narabeen



http://www.dailytelegraph.com.au/newslocal/northern-beaches/collaroy-storm-temporary-
seawall-almost-complete-in-front-of-damaged-homes/news-
story/69834c1ec4e930d52ee2a4bc66c1d1b1
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[Fully] Costing adaptation options accurately up front – reality checking – and framework for allocating costs 



 Protection will continue in 
high-value areas

 Agreement on priorities
 Backed up by strong legal 

framework & $$$
 Commitment to implement
 Start with market-based 

approaches 
 Accommodation - embrace the 

flood!

What can we learn from each other?
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